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RECENT CASE NOTES 559 

if it be conceded that the payee is not a holder in due course, the court's conclu- 
sion seems necessarily to follow. In accord but not cited in the opinion is FuU 
lerton Lumber Co. v. Snouffer (1908) 139 la. 176, 117 N. W. 50 (extension of 
time to principal). When, however, the instrument is in the hands of a holder 
in due course, the statute would appear to cut off the surety's defense. Section 
29 declares that a surety whose name appears as maker is primarily liable, irre- 
spective of the knowledge of the holder for value; while the provisions of 
section 119 as to discharging the instrument may well be deemed to be exclusive, 
and section 120 to refer only to parties secondarily liable. Such has been the 
holding in a number of cases which have adjudged the surety liable without 
referring to section 58. Vanderford v. Farmer's Nat. Bank (1907) 105 Md. 164, 
66 Atl. 47, 10 L. R. A. (N. S.) 129 (extension of time) ; Richards v. Market Exch. 
Bank (1910) 81 Oh. St 348, 90 N. E. 1000, 26 L. R. A. (N. S.) 99 (extension of 
time) ; State Bank v. Jeltz (1917, Kan.) 167 Pac. 1067. 

Bills and Notes — Negotiability — Reference in Note to Extrinsic Agree- 
ment. — After an unconditional promise to pay in a note, there was added, 
"Value received. Rent for month of August, 1915, for . . . , as per contract 
dated March 24, 1913." On suit brought by a transferee of the note, defendant 
claimed that this provision made the note non-negotiable and subject to defenses 
which existed between the defendant and the original holder. Held, that the 
words "as per contract" qualified the promise to pay, and made it subject to 
the conditions of the contract referred to, and the note was therefore non- 
negotiable. Provosty, J., dissenting. Continental Bank and Trust Co. v. Times 
Publishing Co. (1917, La.) 76 So. 612. 

An instrument, to be negotiable, must be payable unconditionally and at all 
events. N. I. L., sec. 1 (2). Accordingly it has been held that if a note refers 
to another writing, so that, on its face, it makes the duty of payment expressly 
subject to the conditions contained in the other writing, this deprives the note 
of its status as a negotiable instrument. Titlow v. Hubbard (1878) 63 Ind. 6; 
Kendall v. Selby (1902) 66 Neb. 6o, 92 N. W. 178; Hull v. Angus (1911) 60 
Oreg. 95, 118 Pac. 284. But a promise or order may be unconditional, though 
coupled with a statement of the transaction which gives rise to the instrument. 
N. I. L., sec. 3 (2). So a reference in an instrument to another agreement does 
not render it non-negotiable unless it is clearly indicated that the instrument 
is to be governed by conditions contained in the extrinsic agreement referred 
to. National Bank of Newbury v. Wentworth (1914) 218 Mass. 30, 105 N. E. 
626; 3 R. C. L. 918. And it has been held in many cases that a provision such 
as that in the principal case is not sufficient to indicate an incorporation of such 
conditions. Taylor v. Curry (1871) 109 Mass. 36, 12 Am. Rep. 661; Bank of 
Sherman v. Apperson (1880, C. C. W. D. Tenn.) 4 Fed. 25; National Bank of 
Newbury v. Wentworth, supra. The majority of the court in the principal, case 
apparently considered that the words "as per contract" must be read as if 
directly following the promise to pay and qualifying that promise. Under this 
interpretation, the decision would be easily supportable. The dissenting judge, 
however, adopted what seems the sounder view, that these words, in view of 
their place in the instrument, should be construed as modifying and defining 
the word "rent," and thus as merely forming a part of the recital of the trans- 
action which gave rise to the notes, identifying the particular rent for which the 
notes were given. 

Carriers— Termination of Relation of Carrier and Passenger— Opportu- 
nity to Alight.— The plaintiff was a passenger on one of the defendant's street 
cars, and, because of a ditch on the sidewalk side of the car, was let down by 
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the defendant in daylight on the highway side, in accordance with a custom 
known to the plaintiff. Before the plaintiff had taken many, if any, steps, she 
was struck by an automobile coming in the opposite direction at negligent speed 
on the wrong side of the road. A statute required automobiles to slow down 
or stop when approaching a street car discharging passengers. The defendant 
requested a nonsuit on the ground that the relation of passenger and carrier ter- 
minated upon the plaintiff's alighting from the car. The court submitted the ques- 
tion of the defendant's negligence to the jury, who found for the plaintiff. Held, 
that the ruling of the court was correct. Walker and Brown, JJ., dissenting. 
Woods v. North Carolina P. S. Co. (1917. N. C.) 94 S. E. 469. 

The duty of a carrier to exercise the highest degree of care continues only 
while the relation of passenger and carrier exists, and it is the generally accepted 
view that one who has alighted from a street car and is in safety upon the 
highway is no longer a passenger, but a traveler upon the highway. Powers v. 
Connecticut Co. (1909) 82 Conn. 665, 74 Atl. 931 ; Street R. R. v. Boddy (1900) 
105 Tenn. 666, 58 S. W. 646. There is some ambiguity in the term "in safety," 
but generally a passenger must obtain at least a safe footing and is entitled to 
be landed in a reasonably safe place. McDonald v. St. Louis Transit Co. (1904) 
108 Mo. App. 374, 83 S. W. 1001. The carrier is under a duty to warn its 
passengers of any dangers or defects in the street of which it has knowledge, when 
not obvious to the passenger. Murnahan v. Cincinnati, etc., St. Ry. Co. (1905) 27 
Ky. L. Rep. 737, 86 S. W. 688. But the general rule is that where the passenger 
has as good an opportunity as the company's servants to observe the conditions 
which confront him in attempting to alight, there is no such duty on the part 
of the company. Indianapolis Co. v. Pressell (1906) 39 Ind. App. 472, 77 N. E. 
357; Thompson v. Gardner, etc., Ry. Co. (1906) 193 Mass. 133, 78 N. E. 854. 
The weight of authority is therefore with the dissent in the principal case. The 
age, sex, and condition of the passenger should of course affect the degree of 
care required of the carrier, but no evidence of any special disability appeared 
in the principal case, and it seems asking too much to require a street car 
conductor to look ahead for approaching automobiles before each passenger 
alights. Especially is it unreasonable to require the company or its servants to 
anticipate such a combination of reckless speed, disregard of the rules of the 
road, and violation of statute, by an independent wrongdoer, as resulted in the 
accident in question. 



Constitutional Law — Delegation of Legislative Power— Commission Form 
of City Government Valid. — Under the Optional City Government Law (N. Y. 
Laws 1914, ch. 444) the majority of the voters of the city of Watertown voted 
to adopt a commission form of government. A taxpayer's action was brought 
to restrain the city and its officers from organizing under the act on the ground 
that it was an unconstitutional delegation of legislative powers to the voters 
of the city. Held, that the act was constitutional. Cleveland v. City of Water- 
town (1917, N. Y.) 58 N. Y. L. J. 81 (Jan. 8, 1918). 

The trial court and the Appellate Division, two judges dissenting, had held 
the statute unconstitutional as involving a delegation of legislative power. 
Cleveland v. City of Watertown (1917, App. Div.) 166 N. Y. Supp. 286. In 
reversing this decision the Court of Appeals adopts the usual line of reasoning, 
arguing that "the act is complete in itself," but is to take effect only upon the 
happening of a certain event, viz., the approval of a majority of the voters of 
the locality. In this it follows earlier New York cases involving analogous 
statutes, and the view prevailing almost universally. The opinion attempts with 
slight success to distinguish the case from Barto v. Himrod (1853) 8 N. Y. 483, 
which held invalid a state-wide statute which was to take effect as a law only 



